
PRESENTERS

Adam Ross QC, Barrister, Shortland Chambers, Auckland
Adam practises in civil, corporate and commercial law (including insurance) 
and regulatory crime (securities, corporate, trade practices, environmental). He 
commenced practice in 1989. Adam joined Chapman Tripp’s litigation department 
as a partner in 1996, where he worked for the next 18 years on disputes great and 
small, and on corporate/commercial advisory matters. For some years Adam has 
been recognised by Chambers & Partners as a “Band 1” lawyer in litigation and 
dispute resolution, and in insurance. He commenced practice as a barrister sole at 
Shortland Chambers in March 2015. 

Andrew Horne, Partner, MinterEllisonRuddWatts, Auckland
Andrew was a Partner in Clifford Chance LLP’s financial and regulatory litigation 
team in London before returning to New Zealand in 2009. He regularly represents 
companies and directors in civil claims, regulatory investigations and proceedings. 
Andrew’s recent work includes representing the directors of a listed company 
in resolving continuous disclosure proceedings, the CEO and directors of Pike 
River Coal in the investigations and proceedings arising out of a mine disaster and 
financial institutions in proceedings alleging negligence and regulatory breaches. 

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This 
booklet has been prepared for the purpose of a Continuing Legal Education course.  It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills, 
manufactured under the environmentally responsible paper manufactured environmental management 
system ISO 14001, using pulp from well managed forests and other controlled sources.



CONTENTS  

1. INTRODUCTION .............................................................................................................................. 1 

2. THE DISTINCTION BETWEEN A COMPANY AND ITS DIRECTORS ................................. 3 

WHO IS UNDER INVESTIGATION? ................................................................................................................ 3 
REQUESTS AND DEMANDS FOR DOCUMENTS .............................................................................................. 3 

Ownership of records ........................................................................................................................... 3 
Requests and their consequences ......................................................................................................... 4 
Search warrants ................................................................................................................................... 5 

INSURANCE ................................................................................................................................................ 6 
CONFLICTS OF INTEREST ............................................................................................................................ 7 

3. WHEN COMPANIES’ AND DIRECTORS’ INTERESTS DIVERGE ........................................ 9 

CLAIMS OR INVESTIGATIONS AGAINST A COMPANY AND ITS DIRECTORS OR MANAGEMENT....................... 9 
CLAIMS BY OR ON BEHALF OF A COMPANY AGAINST DIRECTORS OR MANAGEMENT .................................. 9 
DEALING WITH CONFLICTS OF INTERESTS EFFECTIVELY .......................................................................... 10 
WHEN IS INDEPENDENT LEGAL REPRESENTATION LIKELY TO BE REQUIRED? ........................................... 10 

4. WHO IS THE CLIENT? ................................................................................................................. 13 

DIVIDED LOYALTIES ................................................................................................................................ 13 
RELIANCE BY NON-CLIENTS ..................................................................................................................... 13 
PROBLEMS THAT MAY ARISE .................................................................................................................... 14 
IN-HOUSE LAWYERS ................................................................................................................................. 14 

5. DIRECTORS’ RIGHTS TO COMPANY RECORDS ................................................................. 15 

ACCESS TO COMPANY RECORDS WHERE A CONFLICT OF INTEREST HAS ARISEN ....................................... 15 
DIRECTORS’ NOTES .................................................................................................................................. 15 

6. PRIVILEGE ..................................................................................................................................... 17 

7. INDEMNITIES AND INSURANCE .............................................................................................. 19 

INDEMNITIES ............................................................................................................................................ 19 
INSURANCE RESTRICTIONS ....................................................................................................................... 20 

8. SOURCES OF LIABILITY AND CONFLICT ............................................................................. 23 

9. OVERLAPPING CIVIL AND CRIMINAL ENFORCEMENT PROCEEDINGS .................... 25 

USE OF INFORMATION IN CRIMINAL PROCEEDINGS ................................................................................... 25 
FINDINGS IN CRIMINAL PROCEEDINGS CONCLUSIVE EVIDENCE IN CIVIL PROCEEDINGS ............................ 25 
THE COURT WILL NOT NECESSARILY ORDER A STAY OF CIVIL PROCEEDINGS AGAINST DIRECTORS BY 

REASON ONLY THAT CRIMINAL PROCEEDINGS ARE COMMENCED ............................................................. 26 

10. APPENDIX 1: GUIDELINES FOR DEALING WITH A SEARCH WARRANT .................... 27 

IMMEDIATE RESPONSE ............................................................................................................................. 27 
DURING THE SEARCH ............................................................................................................................... 27 
AFTER THE SEARCH.................................................................................................................................. 28 

 

 

  


